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IN THE HIGH COURT OF JUSTICE     Claim No. PT/2021/---- 
BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES 
 
B E T W E E N: 

(1) WALLEYS QUARRY LIMITED 
(2) SHARE PROPERTIES LIMITED 

Claimants  
 -and- 

(1) NATHAN WINT 
(2) ANGELA WINT 

(3) CLIVE JOHN THOMPSON 
(4) RICHARD ANTHONY FAIRCLOUGH 

(5) JOSEPH CAIRNS 
(6) TAYLOR YOUNG 
(7) AUDREY YOUNG 
(8) CHLOE YOUNG 

(9) MATTHEW EDWARDS 
(10) NINA SHAW 

(11) MICHAEL BROOKE 
(12) DANIEL BOOTE 

(13) PERSONS UNKNOWN CAUSING THE BLOCKING OF THE ENTRANCE 
TO LAND AT WALLEYS QUARRY, NEWCASTLE-UNDER-LYME OR 

OTHERWISE INTERFERING WITH THE PASSAGE BY THE 
CLAIMANTS AND THEIR AGENTS, SUB-CONTRACTORS, GROUP 

COMPANIES, LICENSEES, INVITEES OR EMPLOYEES INTO OR OUT 
OF LAND AT WALLEYS QUARRY, NEWCASTLE-UNDER-LYME 

(14) PERSONS UNKNOWN ENTERING OR REMAINING WITHOUT THE 
CONSENT OF THE CLAIMANTS ON LAND AND BUILDINGS SHOWN 
SHADED GREEN ON THE PLANS ANNEXED TO THE DRAFT ORDER 

 
Defendants 

 
 

CLAIMANTS’ SKELETON ARGUMENT  
in support of application for urgent interim injunction  

  
 

INTRODUCTION  

1. The Claimants make this urgent application for an interim injunction (“the 

Application”) to restrain the Defendants from carrying out protests at or in the vicinity 

of land owned by the Claimants in a manner that amounts to an unlawful interference 

with the Claimants’ business. The Claimants’ position is that an interim injunction in the 

terms of the draft order provided with this application (“the Draft Order”) is required 
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to prevent a real and imminent risk of the commission of the torts of private nuisance 

and/or public nuisance and/or trespass and/or a number of economic torts by the 

Defendants. The Claimants rely on the Witness Statement of Nigel Bowen, Director of 

the First Claimant (references in the form WS/§§; and to exhibits in the form NB--), in 

support of the Application. 

2. The Claimants are part of a group of companies that provide waste management services 

from a number of sites in the West Midlands:  

(1) The First Claimant operates a landfill primarily for commercial-industrial inert 

non-hazardous waste disposal by the business name Walleys Quarry at Rosemary 

Hill Tileries, Cemetery Lane and Park Row, Silverdale, Newcastle-under-Lyme 

(“the Landfill Site”). The First Claimant is the registered proprietor of the freehold 

estate in the Landfill Site, which is registered at the Land Registry under title 

number SF139741. 

(2) The Second Claimant is the registered proprietor of the freehold estate in:  

(i) land at 1-3 Berkeley Court, Borough Road, Newcastle ST5 1TT, which is 

registered at the Land Registry until title number SF282179, being the 

registered office of the Claimants (“the Head Office”); and 

(ii) land at Unit B1-B3 Sneyd Hill, Stoke-on-Trent ST6 2DZ, which is registered 

at the Land Registry until title number SF515380, being the location of a 

waste treatment and transfer station operated by the First Claimant (“Sneyd 

Hill”; collectively, “the Sites”).  

3. Investigations thus far appear to indicate that the part of the bell-curve entrance to the 

Landfill Site between the gate to the Landfill Site and the highway (shown shaded green 

in the top left box of Plan 1, at p.7 of  the Annex to the Draft Order) is not in the ownership 

of the First Claimant. The Application proceeds on that basis (albeit the Claimants 

reserve their position pending further investigations). 

4. Protests have been organised at the Landfill Site and the Head Office (“the Protests”), 

principally under the banner of a local campaign group called ‘Stop the Stink’ (“STS”). 
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Other action groups may also be involved. Since January 2021, the Protests have taken 

an increasingly disruptive form.  

5. The background to the Protests are complaints from local residents arising from issues 

with hydrogen sulphide (“H2S”) levels at the Landfill Site. On 26 March 2021, the EA 

issued an enforcement notice on the First Claimant requiring it to take certain steps by 

30 April 2021. The First Claimant has worked closely with the regulator, the 

Environment Agency (“the EA”), to seek to address these issues, including by curtailing 

its operations for two months in order to accelerate a capping programme to seal an 

extensive area of the Landfill Site. The enforcement notice was considered by the EA as 

having been satisfied on 15 September 2021. In R (Richards) v Environment Agency 

[2021] EWHC 2501 (Admin), the Administrative Court found that, on the evidence, the 

EA had failed to show that it was meaningfully implementing advice given by Public 

Health England as to the appropriate guideline levels for H2S at the Landfill Site.1 The 

EA has  installed four monitoring facilities on the Landfill Site and, subsequent to the 

judgment in Richards, produced a detailed plan based on the recommended guideline 

levels.2 The First Claimant is subject to a plan of action based on ensuring the escape of 

H2S to the atmosphere is limited and as much of its is collected and burnt, a strategy 

described by the EA as having “been successful at reducing odour complaints at other 

sites in the West Midlands Area and across the country”.3 The EA’s plan records, and 

proceeds on the basis that, the First Claimant is cooperating fully with the EA. 

6. On 13 August 2021, the local planning authority, Newcastle-under-Lyme Borough 

Council, served a nuisance abatement notice on the First Claimant on the basis that the 

smell emanating from the Landfill Site constituted a statutory smell nuisance for the 

purpose of section 79(1)(d) of the Environmental Protection Act 1990. The First 

Claimant has appealed against this notice. 

7. The Claimants can have no complaint in regard to lawful protests in which individuals 

express their views regarding the above issues. However, the Protests have, 

unfortunately, gone significantly further, and a number of the Protests have involved 

 
1 Per Fordham J at [63] to [64]. 
2 Regulation of Walleys Quarry landfill site, available at https://consult.environment-agency.gov.uk/west-
midlands/walleys-quarry-landfill-sliverdale/user_uploads/walleys-quarry---plan-to-reduce-hydrogen-sulphide-
emissions-oct-final.pdf 
3 Ibid, p.3.  
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protestors obstructing and disrupting the movement of vehicles, harassing and 

intimidating the First Claimant’s customers as they seek to enter and exit the Landfill 

Site, and disruptive trespass of the Head Office, where many of the Claimants’ employees 

are based. These actions directly disrupt and harm the Claimants’ business and, further, 

appear to be being undertaken with the intention of achieving that outcome.  

8. Accordingly, an in light of indications that a further protest is planned on 26 November 

2021, the Claimants have made this urgent application for an interim injunction to 

prevent a real and imminent risk of the commission of the torts of (in particular) private 

and public nuisance and trespass. 

9. This Skeleton Argument is structured as follows: 

(1) Past protests     §§10-12 

(2) Protests planned on 26 November 2021 §§13-14 

(3) Relevant principles: 

(i) Quia timet relief in protest cases  §§15-16 

(ii) Human rights    §§17-29 

(4) Submissions: 

(i) Justification for quia timet relief  §§30-36 

(ii) Persons unknown    §§37-38 

(iii) The balance of convenience  §§39-40 

(5) Draft Order/application under CPR 6.15 §§40-42  

 

PART (1) PAST PROTESTS 

10. Provided with the Application is a USB stick containing a number of video recordings of 

previous protests. These recordings have been made by protestors themselves and posted 

on the internet. The relevant files are named as Video 1 to Video 34, with the file name 



 

 5 

identifying the date of the protest; references to the videos below are in the format 

V[video number], [time stamp]. 

11. Since January 2021, the Protests have taken on a more disruptive and aggressive 

character. They have been carried out at the Head Office and in particular the Landfill 

Site and have caused significant disturbance to the Claimants’ business: 

(1) On or around 26 January 2021, Nathan Wint (D1) chained himself to the gate of 

the entrance to the Landfill Site, and was arrested by police on suspicion of 

aggravated trespass [NB5]. Subsequently, D1 signed a document in which he 

undertook not to take any steps in the future to trespass, physically attach or 

otherwise interfere with the First Claimant’s property, or take any steps to disrupt 

access to and from the Landfill Site [NB6]. 

(2) On 26 April 2021, a protest began at the Landfill Site and progressed to the Head 

Office: WS/§25. 

(3) 21 June 2021: Protests began by blocking the entrance to the Landfill Site, 

preventing a lorry from entering; and then moved to the Head Office, where a large 

number of protestors trespassed onto the Second Claimant’s land, placing 

themselves in the forecourt to the Claimants’ offices, occupying car parking spaces 

and blocking access to the building: V1 & V2, WS/§26. 

(4) On 15 July 2021, protestors including D1 and D2 arrived at the Landfill Site at 9am 

and proceeded to block the entrance to the Landfill Site and stand in the way of 

vehicles attempting to leave the Landfill Site. This activity led to lengthy queues 

for vehicles to enter and leave the Landfill Site. Video footage of the protest (see 

V3 and NB11-NB14, a series of screen captures from V3) shows: 

(i) Protestors describing the plan as being to “hit them where it hurts, in the 

pocket” (V3, 1:00); 

(ii) On a lorry attempting to exit the Landfill, D1 shouting at fellow protestors 

not to move (V3, 2:23 to 3:19 onwards) and at one point asking a protestor 

why they had moved (V3, 3:33); at another point instructing other protestors 

not to interact with security staff (V3, 11:08);  
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(iii) A confrontation between protestors and security staff (V3, 2:30 to 3:20); 

(iv) D1 filming the lorry driver attempting to leave the Landfill (V3, 5:23) and, 

in apparent response to the driver asking D1 to move the protestors, telling 

the driver that he “is not moving anyone… you fucking move, get back 

in…shouldn’t have come in the first place should you” (V3, 3:55 to 4:02); 

(v) On a lorry driving past the Landfill Site, protestors cheering and D1 chanting 

that they were causing the First Claimant’s business loss (V3, 7:02 onwards); 

and mocking lorry drivers who could not enter the Landfill Site because of 

their actions (“Not today, you ain’t coming in here today”; V3, 13:00 

onwards); 

(vi) D1 encouraging others to join the protest as follows: “the guys have asked 

me to ask you if anybody wants to come down and support them, please do. 

Planning on being here for a long time, as long as they can get away with it” 

(V3, 7:36 onwards). 

(5) On 19 July 2021, a car tailgated and followed a vehicle belonging to a customer of 

the First Claimant into the Landfill Site and approached the weighbridge within the 

Landfill Site. Footage of the incident was shared on STS’s Facebook page by the 

First Defendant (see V5) under a Facebook post stating “10 points if you can name 

the company behind the wheel!” (V5, 2:39). On the same day, D1 responded to a 

letter sent by the Claimants’ solicitors setting out his position in relation to alleged 

commission of torts at the protest on 15 July 2021 [NB17]. 

(6) On 12 August 2021, three protestors with a dog blocked the entrance to the Landfill 

Site; following discussions with the First Claimant’s Group Operations Director, 

the protestors eventually moved into the layby: WS/§33. 

(7) On 25 August 2021, a protest took place at the Landfill Site. Protestors occupied 

the highway and a significant police presence was required to attend: see V7; and 

V8 (4:20 to 7:00), filmed by  a protestor (who appears to have brought his 

granddaughter with him to the protest). Clive Thompson (D3) was arrested at the 

protest: WS/§34. 
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(8) On 27 and 28 August 2021, two protests took place at the Landfill Site where 

protestors again, on  both days, blocked the entrance preventing lorries from 

entering and leaving the Landfill Site [Exhibit pdf p.92-98]. A news report quotes 

Audrey Young (D7), Matthew Edwards (D9) and Nathan Wint (D1) as participants 

in the protest [NB23]; WS/§35.  

(9) Twos videos dated 31 August 2021 (V9 and V10) recorded by D1 show him 

trespassing onto the Landfill Site. V9 shows D1 asking a child to take him to the 

boundary to the Landfill Site (V9, 00:35 onwards), encouraging a group of children 

and teenagers to throw bricks at workers on the Landfill Site (V9, 1:00 onwards), 

and passing through two fences to trespass onto the Landfill Site (V9, 6:55 

onwards); see (V9, 1:31 to 1:40) where, after asking where the boundary to the 

Landfill Site was, D1 states to the group “Let’s go for it”. V10 appears to be a 

video that was live-streamed on Facebook where, at one point, D1 and the children 

accompanying him crouch down because they think they hear an employee of the 

First Claimant nearby (V10, 3:06 onwards). 

(10) On 31 August 2021, protestors stationed themselves at the entrance to the Landfill 

Site, sitting down on camping chairs in the middle of the entrance, thereby 

preventing the ability of vehicles to enter and egress from the Landfill Site (V11, 

1:00 to 11:00; see also NB25, a screen capture from V11 at 2:08, and V12). Other 

protestors were located on the other side of Cemetery Road. Angela Wint (D2) 

boasts about the queue of lorries that are stuck outside the Landfill Site as a result 

of the protest (see NB26, a screen capture from V11 at 23:23), commenting 

“they’re going to be having a long wait” (V11, 23:18 onwards), and then proceeds 

to approach and film the drivers (V11, 23:47 onwards), commenting that “they 

think they’re going in but they’re not”; after repeated goading from D2, an 

argument between the D2 and the drivers ensues (V11, 24:05 onwards). D2 goes 

on to forcefully tell the drivers that they are not going to enter the Landfill Site: 

“You’re not coming in so you might as well go home…. We’re not letting them in, 

none of you” (V11, 25:46 onwards). Later in the video, D1 surveys the long queue 

of lorries waiting outside, unable to enter the Landfill Site (V11, 42:31 onwards). 

As a result of the protest on 31 August 2021, Nathan Wint (D1), Clive Thompson 

(D3) and Richard Fairclough (D4) were arrested for an offence contrary to 
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s.241(1)(d) of the Trade Union and Labour Relations (Consolidation) Act 1992 

(“the 1992 Act”). See WS/§36 and NB27. 

(11) On 6 September 2021, protestors, including Angela Wint (D2), Audrey Young 

(D7), Chloe Young (D8) and Joseph Cairns (D5), conducted a protest at the Head 

Office. D2, in a live-streamed video on Facebook initially comments that “we have 

a right to peaceful protest so we can just sit in the car park all day” (V15, 2:03); 

when corrected on this, she goes on to state “I’m not listening because I don’t 

care… I want to go inside to speak to somebody…I will sit here [on the car park] 

and take the chance of being arrested…ain’t no fool going to try and move me, let 

me tell you now” (V15, 2:14 to 3:00); see also NB28, photos of the protestors.  

Employees were prevented from accessing the car park as a direct result of the 

protest. Following the protest, employees of the First Claimant were sufficiently 

concerned that they opted to work from home rather than attend at the office: 

WS/§37. 

(12) On 15 September 2021, in the course of a protest blocking the entrance to the 

Landfill Site, Joseph Cairns (D5) was arrested for an offence contrary to s.241(1)(a) 

of the 1992 Act (V20, 00:00 to 00:30); and NB29. The protest led to a significant 

queue of vehicles attempting to enter the Landfill Site (V20, 01:55 to 03:00). Part 

of the protest took place on the other side of Cemetery Road, and did not block the 

entrance to the Landfill Site (V20, e.g. 07:19 onwards); WS/§38. 

(13) On 17 September 2021, Angela Wint (D2) attempted to prevent Fiona Brown, a 

driver who was working for a customer of the First Claimant, from leaving the 

Landfill Site: WS/§39; V21-23.  

(14) On 20 September 2021, a further protest took place at the Landfill Site: WS/§40, 

V24.  

(15) On 22 September 2021, Taylor Young (D6) and Richard Fairclough (D4) were 

arrested for offences contrary to s.241(1)(d) of the 1992 Act; D6 can be seen 

blocking the entrance to the Landfill Site and obstructing traffic in V26 (WS/§42). 

(16) On 23 September 2021, Angela Wint (D2) (wearing a ‘Stop the Stink’ T-shirt) and 

other protestors protested at the entrance to the Landfill Site. D2 and others refused 
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to move from the entrance when a lorry sought to exit from the Landfill Site (V28); 

WS/§42. The protestors loudly taunt the female lorry driver attempting to leave the 

Landfill Site by name, telling her not to come back (V28, 1:12 onwards); D2 and 

other protestors loudly insults a second lorry driver and his company (V28, 2:38 

onwards). At another point, D2, while talking to a police officer, refuses to move 

out of the way of a lorry attempting to enter the Landfill Site and insults the driver 

(V29, 03:10 onwards and 03:44 onwards) 

(17) On 28 September 2021, Angela Wint (D2) attended at the Head Office and was 

arrested for causing racially/religiously aggravated intentional harassment, alarm 

and distress: WS/§44; NB30-NB31 and NB33. D2 was subsequently released on 

bail, one of her bail conditions being that she is to avoid the Head Office and 

Landfill Site. A video posted online of the protest by a protestor invites “anybody 

who’s at loose end” to attend (V32, 01:30 onwards) and advises that the Claimants 

“absolutely hate us being out here” (V32, 02:50); the protestors goes on to discuss 

individual employees of the Claimants, including by identifying their cars (V32, 

02:55 onwards), and walks around the Head Office site, including up to the 

entrance of the office (V32, 05:00) 

12. Many of the videos referred to above were posted or live-streamed onto the STS 

Facebook page, with the footage and comments of individual protestors often approved 

by other members of the group. 

PART (2): PROTESTS PLANNED ON 26 NOVEMBER 2021 

13. Activity on STS’s Facebook page indicates that further protests are planned on 26 

November 2021 at the Landfill Site and, for the first time, at the Sneyd Hill Site [see 

NB35 and NB36] 

(1) On 4 November 2021, Nathan Wint (D1) posted ‘with’ Angela Wint (D2) and 8 

others: “I’m thinking of organising one last final peaceful protest on Friday the 

26th November, I will run it past staffs police (…) Would you turn up???”. This 

post was ‘liked’ by 89 people and received 47 comments. 

(2) On 12 November 2021, Audrey Young (D7), posted “Were [sic] hoping to hold a 

protest on 26th and it would be amazing if we get a great turn out”. This post was 
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‘liked’ by 20 people and received 13 comments. One of the comments was from 

D7, who added “Would be great if there was a protest at the same time at the sneyd 

green site”; there is subsequent discussion in the comments in which the specific 

location of the Sneyd Hill site is discussed. 

14. On 23 November 2021, the Claimants’ solicitors wrote to each of the named Defendants 

informing them of the Claimants’ intentions to issue proceedings unless the Defendants 

agreed not to carry out protests in a way that interfered with the Claimants’ business by, 

inter alia, trespassing on the Claimants’ property or taking any steps to disrupt or prevent 

access to and egress from the Landfill Site. On 24 November 2021, Nathan Wint (D1) 

responded indicating that he would not commit such unlawful acts, but did not respond 

to a request to enter into an undertaking to the Court to like effect. Recent activity on 

STS’s Facebook page has confirmed the group’s intentions to continue with the planned 

Protest following receipt of the letter of 23 November 2021 (see image files provided 

with this Skeleton Argument and also the discussion at NB39).  

PART (3) RELEVANT PRINCIPLES 

(i)  Quia timet relief in protest cases 

15. In Canada Goose v Persons Unknown [2020] 1 WLR 2802 (CA), the Court of Appeal 

reviewed the authorities relating to the grant of injunctions against protest activities and 

summarised the relevant procedural principles as follows at [82): 

“Building on Cameron and the Ineos requirements, it is now possible to set out the 
following procedural guidelines applicable to proceedings for interim relief against 
"persons unknown" in protester cases like the present one:  

(1) The "persons unknown" defendants in the claim form are, by definition, people who 
have not been identified at the time of the commencement of the proceedings. If they 
are known and have been identified, they must be joined as individual defendants to 
the proceedings. The "persons unknown" defendants must be people who have not been 
identified but are capable of being identified and served with the proceedings, if 
necessary by alternative service such as can reasonably be expected to bring the 
proceedings to their attention. In principle, such persons include both anonymous 
defendants who are identifiable at the time the proceedings commence but whose 
names are unknown and also Newcomers, that is to say people who in the future will 
join the protest and fall within the description of the "persons unknown".  

(2) The "persons unknown" must be defined in the originating process by reference to 
their conduct which is alleged to be unlawful.  
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(3) Interim injunctive relief may only be granted if there is a sufficiently real and 
imminent risk of a tort being committed to justify quia timet relief. 

(4) As in the case of the originating process itself, the defendants subject to the interim 
injunction must be individually named if known and identified or, if not and described 
as "persons unknown", must be capable of being identified and served with the order, 
if necessary by alternative service, the method of which must be set out in the order.  

(5) The prohibited acts must correspond to the threatened tort. They may include lawful 
conduct if, and only to the extent that, there is no other proportionate means of 
protecting the claimant's rights.  

(6) The terms of the injunction must be sufficiently clear and precise as to enable 
persons potentially affected to know what they must not do. The prohibited acts must 
not, therefore, be described in terms of a legal cause of action, such as trespass or 
harassment or nuisance. They may be defined by reference to the defendant's intention 
if that is strictly necessary to correspond to the threatened tort and done in non-technical 
language which a defendant is capable of understanding and the intention is capable of 
proof without undue complexity. It is better practice, however, to formulate the 
injunction without reference to intention if the prohibited tortious act can be described 
in ordinary language without doing so.  

(7) The interim injunction should have clear geographical and temporal limits. It must 
be time limited because it is an interim and not a final injunction.”  

16. In relation to point (5), see further Canada Goose at [73] to [78] and Cuadrilla v Persons 

Unknown [2020] 4 WLR 29 (CA) (a case concerning protests that sought to obstruct 

access to a fracking site) at [49] to [40]. 

 

(ii)  Human Rights 

 

17. Protest activities will normally engage the rights of the protestors under Article 10 and 

11 of the European Convention on Human Rights (“the ECHR”), which provide as 

follows: 

 
“ARTICLE 10 

 
Freedom of expression 

1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This article shall not prevent States 
from requiring the licensing of broadcasting, television or cinema enterprises. 

 
2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder or 
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crime, for the protection of health or morals, for the protection of the reputation or the 
rights of others, for preventing the disclosure of information received in confidence, 
or for maintaining the authority and impartiality of the judiciary. 
 

ARTICLE 11 
 
Freedom of assembly and association 

1. Everyone has the right to freedom of peaceful assembly and to freedom of 
association with others, including the right to form and to join trade unions for the 
protection of his interests. 

 
2. No restrictions shall be placed on the exercise of these rights other than such as are 
prescribed by law and are necessary in a democratic society in the interests of national 
security or public safety, for the prevention of disorder or crime, for the protection of 
health or morals or for the protection of the rights and freedoms of others. This article 
shall not prevent the imposition of lawful restrictions on the exercise of these rights by 
members of the armed forces, of the police or of the administration of the State.” 

 
18. Articles 10 and 11 are qualified rights, meaning that the question of a breach of the right 

in paragraph 1 of the relevant article must be answered through the prism of the 

proportionality analysis set out at paragraph 2 of the relevant article.  

 

19. Articles 10 and 11 are given effect in domestic law via the Human Rights Act 1998 (“the 

HRA 1998”). Section 6(1) of the HRA 1998 provides that it is unlawful for a public 

authority to act in a way which is incompatible with a Convention right. The Court is a 

public authority: s.6(3)(a). 

 

20. As to the approach to Articles 10 and 11 where a protest takes place on private land, the 

European Court of Human Rights set out the correct approach as a matter of principle in 

Appleby v United Kingdom [2003] 27 EHRR 38, which concerned a protest that took 

place on a privately-owned shopping centre, at [43] and [47] as follows: 

 
“43.  The Court recalls that the applicants wished to draw attention of fellow citizens 
to their opposition to the plans of their locally elected representatives to develop 
playing fields and to deprive their children of green areas to play in. This was a topic 
of public interest and contributed to debate about the exercise of local government 
powers. However, while freedom of expression is an important right, it is not 
unlimited. Nor is it the only Convention right at stake. Regard must also be had to the 
property rights of the owner of the shopping centre under Art.1 of Protocol No.1.” 
 
“47.  That provision, notwithstanding the acknowledged importance of freedom of 
expression, does not bestow any freedom of forum for the exercise of that right. While 
it is true that demographic, social, economic and technological developments are 
changing the ways in which people move around and come into contact with each other, 
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the Court is not persuaded that this requires the automatic creation of rights of entry to 
private property, or even, necessarily, to all publicly owned property (Government 
offices and ministries, for instance). Where however the bar on access to property has 
the effect of preventing any effective exercise of freedom of expression or it can be 
said that the essence of the right has been destroyed, the Court would not exclude that 
a positive obligation could arise for the State to protect the enjoyment of Convention 
rights by regulating property rights. The corporate town, where the entire municipality 
was controlled by a private body, might be an example.” 

 

21. These principles have been consistently applied in domestic case law, to the effect that 

Articles 10 and 11 do not protect a right to protest on private land unless (exceptionally) 

the essence of the right to protest would otherwise be destroyed, a situation that does not 

arise where it is possible to protest elsewhere: see Ineos Upstream v Boyd [2017] EWHC 

2945 (Ch) per Morgan J at [103] to [105] and the authorities referred to therein.  

22. Different considerations arise where the protest takes place on publicly owned land. The 

comments of Lord Neuberger MR in City of London Corpn v Samede [2012] PTSR 1624 

(CA), a case involving a claim for possession and an injunction in relation to a protest 

camp set up by the Occupy movement in the churchyard of St Paul’s Cathedral (land 

owned by the local authority) at [39] to [41] were cited with approval by the Supreme 

Court in DPP v Ziegler [2021] 3 W.L.R. 179:4 

“39.  As the judge recognised, the answer to the question which he identified at the 
start of his judgment [the limits to the right of lawful assembly and protest on the 
highway] is inevitably fact sensitive, and will normally depend on a number of 
factors. In our view, those factors include (but are not limited to) the extent to which 
the continuation of the protest would breach domestic law, the importance of the 
precise location to the protesters, the duration of the protest, the degree to which the 
protesters occupy the land, and the extent of the actual interference the protest causes 
to the rights of others, including the property rights of the owners of the land, and the 
rights of any members of the public. 

40.  The defendants argue that the importance of the issues with which the Occupy 
Movement is concerned is also of considerable relevance. That raises a potentially 
controversial point, because as the judge said, at para 155: ‘it is not for the court to 
venture views of its own on the substance of the protest itself, or to gauge how 
effective it has been in bringing the protestors’ views to the fore. The Convention 
rights in play are neither strengthened nor weakened by a subjective response to the 
aims of the protest itself or by the level of support it seems to command … the court 
cannot—indeed, must not—attempt to adjudicate on the merits of the protest. To do 
that would go against the very spirit of articles 10 and 11 of the Convention … the 
right to protest is the right to protest right or wrong, misguidedly or obviously 
correctly, for morally dubious aims or for aims that are wholly virtuous.’ 

 
4 See Ziegler at [17], [72], [74] to [77], [80] and [152]. 
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41.  Having said that, we accept that it can be appropriate to take into account the 
general character of the views whose expression the Convention is being invoked to 
protect. For instance, political and economic views are at the top end of the scale, and 
pornography and vapid tittle-tattle is towards the bottom. In this case the judge accepted 
that the topics of concern to the Occupy Movement were ‘of very great political 
importance’: para 155. In our view, that was something which could fairly be taken 
into account. However, it cannot be a factor which trumps all others, and indeed it is 
unlikely to be a particularly weighty factor: otherwise judges would find themselves 
according greater protection to views which they think important, or with which they 
agree. As the Strasbourg court said in Kuznetsov v Russia, para 45: ‘any measures 
interfering with the freedom of assembly and expression other than in cases of 
incitement to violence or rejection of democratic principles—however shocking and 
unacceptable certain views or words used may appear to the authorities—do a 
disservice to democracy and often even endanger it. In a democratic society based on 
the rule of law, the ideas which challenge the existing order must be afforded a proper 
opportunity of expression through the exercise of the right of assembly as well as by 
other lawful means …’ The judge took into account the fact that the defendants were 
expressing views on very important issues, views which many would see as being of 
considerable breadth, depth and relevance, and that the defendants strongly believed in 
the views they were expressing. Any further analysis of those views and issues would 
have been unhelpful, indeed inappropriate.” 

 

23. Highways are examples of publicly owned land, and may raise particular issues in this 

context. As to the approach to protests on the public highway, the House of Lords in DPP 

v Jones [1999] 2 AC 240 (HL) held that protests or processions on a highway could be 

lawful if only if they did not obstruct the highway. Lord Clyde held at pp. 280-281 

(emphasis added): 

“In the generality there is no doubt but that there is a public right of assembly. 
But there are restrictions on the exercise of that right in the public interest. There 
are limitations at common law and there are express limitations laid down in 
article 11 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms . I would not be prepared to affirm as a matter of 
generality that there is a right of assembly at any place on a highway at any time 
and in any event I am not persuaded that the present case has to be decided by 
reference to public rights of assembly. If a group of people stand in the street to 
sing hymns or Christmas carols they are in my view using the street within the 
legitimate scope of the public right of access to it, provided of course that they 
do so for a reasonable period and without any unreasonable obstruction to 
traffic. If there are shops in the street and people gather to stand and view a shop 
window, or form a queue to enter the shop, that is within the normal and 
reasonable use which is matter of public right. A road may properly be used for 
the purposes of a procession. It would still be a perfectly proper use of the road 
if the procession was intended to serve some particular purpose, such as 
commemorating some particular event or achievement. And if an individual 
may properly stop at a point on the road for any lawful purpose, so too should 
a group of people be entitled to do so. All such activities seem to me to be 
subsidiary to the use for passage. So I have no difficulty in holding that in 
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principle a gathering of people at the side of a highway within the limits of the 
restraints which I have noted may be within the scope of the public’s right of 
access to the highway. 

In my view the argument for the defendants, and indeed the reasoning of the 
Crown Court, went further than it needed to go in suggesting that any reasonable 
use of the highway, provided that it was peaceful and not obstructive, was 
lawful, and so a matter of public right.” 

24. Further, the Lord Chancellor held at pp 244-245 (emphasis added): 

“The question to which this appeal gives rise is whether the law today should 
recognise that the public highway is a public place, on which all manner of 
reasonable activities may go on. For the reasons I set out below in my judgment 
it should. Provided these activities are reasonable, do not involve the 
commission of a public or private nuisance, and do not amount to an obstruction 
of the highway unreasonably impeding the primary right of the general public 
to pass and repass, they should not constitute a trespass. Subject to these 
qualifications, therefore, there would be a public right of peaceful assembly on 
the public highway.” 

 

25. The Supreme Court in DPP v Ziegler considered the approach to proportionality exercise 

under Articles 10 and 11 in the specific context of obstruction of the highway, and 

highlighted a number of features, consistent with Samede, that will fall to be taken into 

account, being: (i) the place where the obstruction occurs; (ii) the extent of the actual 

interference the protest causes to the rights of others, including the availability of 

alternative thoroughfares; (iii) whether the protest is aimed directly at an activity of 

which protestors disapprove or another activity which had no direct connection with the 

object of the protest; (iv) the importance of the precise location to the protestors; and (v) 

the extent to which continuation of the protest breaches domestic law. 

 

26. As to the relevance of the fact that a protest is disruptive and/or intended to be disruptive 

to the analysis under the ECHR, the judgment of the EctHR in Kudrevicius v Lithuania 

62 EHRR 34 is relevant. The protestors in that case had used tractors to block three main 

roads as part of a demonstration about agricultural product prices. Per the judgment at 

[97]:5 

 
“The Court further observes that, in the present case, the disruption of traffic cannot be 
described as a side-effect of a meeting held in a public place, but rather as the result of 

 
5 This paragraph was cited and applied by, inter alia, the Supreme Court in DPP v Ziegler and the Court of 
Appeal in Cuadrilla 
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intentional action by the farmers, who wished to attract attention to the problems in the 
agricultural sector and to push the government to accept their demands. In the Court’s 
view, although not an uncommon occurrence in the context of the exercise of freedom 
of assembly in modern societies, physical conduct purposely obstructing traffic and the 
ordinary course of life in order to seriously disrupt the activities carried out by others 
is not at the core of that freedom as protected by art.11 of the Convention.  This state 
of affairs might have implications for any assessment of “necessity” to be carried out 
under the second paragraph of art.11.”  

 

27. As observed by Leggatt LJ (as he then was) in Cuadrilla at [94], given that Articles 10 

and 11 are concerned with the protection of rights to persuade others, it is a relevant point 

of distinction that a protest that aims to cause disruption is ultimately seeking to compel, 

rather than persuade, others to act in a particular way. 

 

28. Section 12 of the HRA 1998 is also relevant in this context, and provides as follows: 

 

“12.— Freedom of expression. 

(1) This section applies if a court is considering whether to grant any relief which, if 
granted, might affect the exercise of the Convention right to freedom of expression. 

(2)  If the person against whom the application for relief is made (“the respondent” ) 
is neither present nor represented, no such relief is to be granted unless the court is 
satisfied— 

(a)  that the applicant has taken all practicable steps to notify the respondent; or 
(b)  that there are compelling reasons why the respondent should not be notified. 

(3) No such relief is to be granted so as to restrain publication before trial unless the 
court is satisfied that the applicant is likely to establish that publication should not be 
allowed.” 

  

29. Section 12(3) requires the judge considering an application for interim relief to consider 

whether the basis for the interim relief sought is likely to be made out at trial, including 

by testing the claimant/applicant’s evidence: Boyd v Ineos Upstream Limited [2019] 4 

WLR 100 at [45] to [48]. The word “likely” in s.12(3) imposes a threshold higher than 

the normal threshold per American Cynamid. In the context of an order which might 

affect the exercise of the Convention right to freedom of expression by protest, the 

appropriate test is “more likely than not”: Ineos [2017] EWHC 2945 (Ch) at first instance 

per Morgan J at [85]; cf Cream Holdings Ltd and Others v Banerjee and Another [2005] 

1 AC 253 per Lord Nicholls at [22]. “Publication” in s.12(3) has been interpreted by the 

courts to encompass broader exercises of the right of freedom of expression beyond the 

literal meaning of the word. 
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PART (4) SUBMISSIONS 

 

(i)  Justification for quia timet relief 

 

30. The Claimants will rely on the following causes of action:  

(1) Private nuisance. An owner of land adjoining a public highway has a right of access 

to the highway and a person who interferes with this right commits the tort of 

private nuisance: see Cuadrilla at [13].  

(2) Public nuisance. Where a defendant obstructs or hinders free passage along a public 

highway, an owner of land specially affected by such a nuisance can sue in respect 

of it, if the obstruction of the highway causes them inconvenience, delay or other 

damage which is substantial and appreciably greater in degree than any suffered by 

the general public: see Cuadrilla at [13]. 

(3) Trespass. 

(4) Causing loss by unlawful means, the relevant ingredients being: (i) an intention to 

cause loss to the claimant, (ii) use of “unlawful means” against a third party; and 

(iii) interference with that third party’s freedom to deal with the claimant. 

(5) Unlawful means conspiracy, the relevant ingredients being: (i) an unlawful act by 

the defendant, (ii) done with the intention of injuring the claimant, (iii) pursuant to 

an agreement (whether express or tacit) with one or more other persons, and (iv) 

which actually does injure the claimant: see Cuadrilla at [18].   

(6) Lawful means conspiracy, being a combination to perform acts which, although 

not themselves per se unlawful, are done with the sole or predominant purpose of 

injuring the claimant. 

 
31. In the Claimants’ submission, the manner in which the Protests have been carried out 

thus far has entailed the commission of the torts set out above, as follows: 

(1) The First Claimant’s business is reliant on the regular movement of vehicles to and 

from the Landfill Site. To the extent that the Protests have had the effect of 

interfering with and preventing the movement of vehicles by the First Claimant, its 

employees and licensees to and from the Landfill Site, they have directly led to a 

decrease in the First Claimant’s income. Accordingly, the Protests have involved 

the commission of the torts of private nuisance and, to the extent that the Protests 
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have taken place on a public highway, public nuisance on the basis that the 

inconvenience, delay and damage to the First Claimant’s business is (as intended 

by the protestors) appreciably greater in degree than that suffered by the general 

public. 

(2) The Claimants’ business is reliant on the ability of their employees’ ability to attend 

at the Head Office without significant interference or disturbance. The Protests that 

have taken place at the Head Office have disrupted the ability of employees to  

attend at their place of work and go about their work activities there, including by 

making it more difficult for employees to park their cars safely and generally by 

introducing a disruptive crowd of protestors within the Head Office. 

(3) The Protests have involved trespass on the Claimants’ land, particularly where they 

have taken place at the Head Office. 

(4) As the Defendants have (i) committed torts in the course of carrying out the Protests 

(ii) with the intention of injuring the Claimants and (iii) have, by those unlawful 

acts, injured the Claimants, and further have acted in combination by the overall 

campaign, each of the Defendants has committed the tort of unlawful means 

conspiracy. As the Defendants have acted with the predominant purpose of injuring 

the Claimants, they have also committed the tort of lawful means conspiracy. 

Further buttressing these points is the behaviour of the Defendants in (i) harassing, 

intimidating or otherwise interacting with the First Claimants’ employees, 

customers (in particular lorry drivers attempting to enter and leave the Landfill 

Site) and contractors in a hostile manner, and generally urging those individuals to 

act in a manner inconsistent with the First Claimant’s business interests. The 

Defendants, particularly D1 and D2, have been forthright about their intention to 

harm the First Claimant’s business.   

(5) To the extent that the Defendants’ acts have interfered with the freedom of third 

parties to deal with the Claimants, they have, on the same basis, also committed 

the tort of causing loss by unlawful means.  

 

32. As to the planned Protests, in the Claimants’ submission, in view of (i) the common 

identity of protestors, including the presence of the same organising figures; (ii) the fact 

that the planned Protests are directed at the same target, carried out under the same banner 

and have the same aims as those which have occurred in the past, it is very likely that the 

planned Protests will proceed along similar lines to previous protests, with the result that 
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the deleterious effects on the Claimants’ business described above would take place. 

Accordingly, in the Claimant’s submission, there is a sufficiently real and imminent risk 

of the commission of any or all or any combination of the torts identified above by the 

planned Protests. It is to prevent the materialisation of this outcome that the Claimants 

seek an interim injunction. In the Claimants’ submission, any injunction granted should 

also extend to the Head Office given that (i) previous Protests have taken place there; 

and (ii) on at least two occasions (26 April 2021 and 21 June 2021), Protests which began 

at the Landfill Site have subsequently moved to the Head Office.  

 

33. There are also clear indications that, absent an Order of the Court, the Defendants will 

continue to protest in the same manner.  

 
34. First, it appears, in the Claimants’ submission, tolerably clear that the disruptive aspects 

of the Protests are intentionally disruptive to the Claimants’ business, with those 

protestors taking part actively seeking to undermine the business performance of the 

Claimants and compel an outcome by means of a ‘direct action’ protest. 

 
35. Secondly, a number of the protestors, including D1, have returned to protests after being 

arrested and, in the case of D1, in flagrant disregard for a document he signed in which 

he undertook not to take any steps to disrupt access to or from the Landfill Site. The First 

Claimant has sought, repeatedly, to attempt to persuade the Defendants to stop carrying 

out the Protests in a manner that directly interferes with their business; but these efforts 

have not been met with any willingness on the part of those involved in the disruptive 

protests to compromise.   

 

36. Thirdly, the way in which the Protests have focused on blocking the entrance to the 

Landfill Site appears to have been the result of the protestors’ incorrect, but stubbornly 

held, view of their legal rights, and in particular their view that, as that part of the entrance 

beyond the gate to the Landfill Site is not in the ownership of the First Claimant, they are 

entitled to do as they please: see, for example, the comments of D2 at V29, 0:00 to 2:30 

and the comments of D1 in his letter of 19 July 2021 at [NB17]. An Order of the Court 

would, it is hoped, put the position beyond dispute, at least until trial. While the response 

of D1 to the Claimants’ letter of 23 November 2021 is noted, the Claimants consider that 

it remains appropriate to include D1 as a Defendant, particularly in view of the fact that 
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(i) he has not confirmed his willingness to provide an undertaking to the Court to like 

effect and (ii) he has made such promises in the past (see [NB6]) but nevertheless 

subsequently participated in Protests (see timeline above). 

 
 

(ii) The defendants/persons unknown 

37. The Claimants have, consistently with the guidance in Canada Goose, sought to identify 

defendants where this has been possible. In respect of those defendants that have not yet 

been identified, the Claimant will undertake to seek out, identify and name them as soon 

as reasonably practicable. 

38. In respect of requirements (2) to (7) of Canada Goose, the Claimant submits these are, 

in relation to defendants identified as ‘persons unknown’, met in this case: 

(1) The identification of persons unknown meets the requirements of (2). It is 

sufficiently precise to identify the relevant defendants as it targets their conduct. 

The conduct described has been a consistent feature of a number of protests, and it 

is reasonable to assume it will characterise future protests by the same group of 

people directed at the same object. The conduct described is limited to that which 

would constitute an actionable tort by the Claimants.  

(2) As to (3), torts have, as noted above, already been committed in previous protests. 

It is relevant that:  

(i) the Protests are not individual events but part of a concerted and organised 

campaign, with the Claimants’ business being the focal point of that 

campaign; and  

(ii) a key feature of the harm caused to the Claimants by the Protests lies in the 

fact that they involve the use of the Defendants’ bodies to interfere 

significantly with the ability of the Claimants (and their customers, 

employees etc) to pass to and from the Sites; in this respect, traditional 

security methods such as fencing and guarding are unlikely, without more, to 

be efficacious at addressing the issue. 
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(3) Those to be subject to the interim injunction are those falling within the definitions 

of ‘persons unknown’ described above, and will be personally served by High 

Court Enforcement Officers or, where that is not possible, by means of alternative 

service. (4) is thus satisfied.  

(4) It is submitted that the concern raised in point (5) of the Canada Goose guidance 

is not acute in the present case. The Claimants are not seeking to prohibit lawful 

conduct. (5) is therefore satisfied. 

(5) Point (6) is similarly satisfied: the prohibited conduct and description of persons 

unknown uses non-technical language, and is clear in its scope and application. 

(6) The geographical limit required in (7) is straightforward and defined with reference 

to the plans annexed to the Draft Order. The requirement for a temporal limit is 

also satisfied here, as the Draft Order has a sunset clause of 30 April 2022. 

 

(iii) Balance of convenience 

39. The Court must have regard to the balance of convenience, and appropriate weight to be 

had to the Defendants’ Article 10 and 11 rights (freedom of expression and assembly) ‘in 

the round’. The Claimants make the following submissions: 

(1) To the extent that the Protests take place on land in the ownership of the Claimants, 

the position is governed by Appleby; the question is whether it can be said that 

there is no other way in which the protestors can express their views. In the 

Claimants’ submission, the answer to that question is clearly a negative one. The 

Defendants’ human rights do not extend to a right to carry out their protests on the 

Claimants’ land. 

(2) To the extent that the Protests take place on other land but constitute a tortious 

interference with the Claimants’ business, the Claimants make the following 

points: 
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(i) Such conduct is not, per Kudrevicius, at the core of the freedom protected by 

Article 11 (and, it is submitted, Article 10) of the ECHR, and this in turn has 

implications for the assessment of necessity under Article 11(2) and 10(2); 

(ii) The foregoing analysis is a fortiori in circumstances where some aspects of 

the ‘protests’ would appear to barely constitute protest as such, including 

insulting and seeking to intimidate third parties who do business with the 

First Claimant; 

(iii) It is plainly relevant that it is open to the Defendants to express their views 

in a way that is not a nuisance or otherwise unlawfully interferes with the 

Claimants’ business; the reasoning is analogous with that in Appleby and it 

is submitted that there cannot be scope, in such circumstances, for the ECHR 

to lead to a different conclusion from that reached applying the principles of 

tort law;  

(3) As to s.12(2) of the HRA 1998, the Claimants will seek to draw the Application to 

the attention of the Defendants and serve the Draft Order on the Defendants 

personally or by means of alternative service (see further below).  

40. In the Claimants’ submission, on the evidence before the Court, this is a case where it is 

more likely than not that the Claimants would obtain an injunction after trial. 

PART (5) THE DRAFT ORDER AND ALTERNATIVE SERVICE 

41. As to the Draft Order: 

(1) Paragraph 1, read with the plans annexed to the Draft Order, defines the 

geographical extent of the injunction sought; 

(2) Paragraph 2 sets out the operative provisions of the injunction sought, and states 

clearly that the long-stop date is 30 April 2022; 

(3) Paragraphs 3 to 5 deal with alternative service and consequential matters. CPR 6.15 

and 6.27 allow for alternative service where there is a ‘good reason’. In the present 

case, it is submitted that there is a good reason in that the Claimants are presently 

unable to identify all of the individuals who have previous participated in disruptive 
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protests at the Sites, and are, by definition, unable to serve persons unknown with 

the proceedings or the Order if made by the Court. This will significantly 

undermine the efficacy of the injunction; and, accordingly, the Claimants seek a 

provision for alternative service (i) to allow service by leaving a copy of the 

relevant documents at a defendant’s address (paragraph 3.1); (ii) in broadly similar 

terms to the CPR provisions allowing for service on trespassers in possession 

claims (paragraph 3.4); and (iii) by a range of online methods of communication 

designed to bring the proceedings/Order to the attention of the individual 

Defendants and STS; 

(4) Paragraphs 6 to 8 provide the Claimants and Defendants with permission to apply 

to extend, vary or discharge the Order (as relevant). Paragraph 9 gives a return date 

for hearing of 7 December 2021 in person. 

42. Subject to any modifications that the Court considers appropriate, the Claimants 

respectfully ask that the Court make the Order in the terms sought.  
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